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MEMORANDUM OF AGREEMENT

(BOAT LOCKER)

made and entered into by and between: 

Caribbean Beach Club Home Owners Association 

(Registration Number: 1996/09972/08)

hereinafter referred to as “the CBCHOA”

and

(Registration/Identity Number: 



)

hereinafter referred to as “the Member”

1. INTRODUCTION:

1.1. The CBCHOA is the owner of Boat Locker Number _________ (hereinafter referred to as “the Boat Locker”), situated within the Boat Yard of the Caribbean Beach Estate (hereinafter referred to as “the Estate”).  The CBCHOA accordingly has the sole right to grant a right to use the Boat Locker (subject to the terms and conditions contained in this Agreement) to the Member.

1.2. The Member wishes to make use of the Boat Locker, subject to the terms and conditions contained in this Agreement. 

2. THE CBCHOA AND THE MEMBER AGREE AS FOLLOWS:

2.1. GRANT OF RIGHT OF USE: 
2.1.1*
Immediately upon signature of this Agreement, the Member shall pay to the CBCHOA the sum of R______________ (_______________________), being the purchase price of the right to use the Boat Locker.  This Agreement shall only become valid and binding upon the parties upon the payment of the purchase price.  The Member shall be entitled to take possession of the Boat Locker upon the payment of the purchase price.  

 

or

2.1.1*

This Agreement supersedes and renders of no force and effect the contract presently in force between the parties in respect of the Boat Locker, with effect from the date of signature hereof. 

or

2.1.1*
The member has effected payment to the CBCHOA of the purchase price in respect of the right to use the Boat Locker but has not concluded a written agreement regulating such use.  This Agreement shall govern the terms and conditions of such use, with effect from the date of signature hereof.

2.1.2 
The Member shall be entitled to make use of the Boat Locker on the terms and conditions of this Agreement until such right of use is terminated, in terms of paragraph 4, 5 or 6 of this Agreement. 

2.2. USE OF THE BOAT LOCKER: 
2.2.1. The Member’s right to use the Boat Locker shall be subject to the following terms and conditions: 

2.2.1.1. With effect from the date of signature of this Agreement, the Member shall pay to the CBCHOA a monthly levy in such sum as may be determined by the CBCHOA from time to time.  Such levy shall be a levy payable by the Member in terms of the CBCHOA’s Articles of Association and shall be paid on or before the first day of each and every month, without deduction or set-off. 

2.2.1.2. Under no circumstances shall the Member be entitled to sell, let or in any manner dispose of the Boat Locker. 

2.2.1.3. The Member shall not be entitled to sell or in any manner dispose of his right to use the Boat Locker without the prior written consent of the CBCHOA, which consent shall not be unreasonably withheld. 

2.2.1.4. The Member shall not effect any alterations, improvements or modifications to the Boat Locker.

2.2.1.5. The Boat Locker shall be used only for the storage of boats and related equipment. 

2.2.1.6. The Member shall maintain the Boat Locker in good repair to the satisfaction of the CBCHOA. 

2.2.1.7. The CBCHOA shall maintain possession of a key to the Boat Locker, to allow it to undertake maintenance if required in terms of paragraph 3 below and for access in the event of emergencies. 

2.2.1.8. The Member shall maintain adequate all risks insurance in respect of the contents of the Boat Locker and shall provide the CBCHOA with a copy of the relevant policy of insurance upon the request of the CBCHOA.  The CBCHOA shall maintain insurance in respect of the structure of the Boat Locker. 

2.2.1.9. The Member hereby indemnifies the CBCHOA in respect of any claim of any nature whatsoever which may be made against the CBCHOA, whether by the Member or any third party, arising directly or indirectly out of the use of the Boat Locker or the provision of any service by the CBCHOA in connection therewith or the CBCHOA’s failure to carry out any obligation under this Agreement. 

2.2.1.10. The use of the Boat Locker shall be subject to such house rules as may be introduced by the CBCHOA’s directors from time to time, in terms of the CBCHOA’s Articles of Association.  

2.3. Upon signature of this Agreement, the Member shall have no additional rights in respect of the open Boat Yard. 

3. MAINTENANCE: 
3.1. The Member shall be responsible for the maintenance and for all repairs and replacements becoming necessary in or to the Boat Locker.

3.2. Upon the termination of the Member’s right of use, howsoever and whenever it is terminated, the member shall return to the CBCHOA in good order, condition and repair, fair wear and tear excepted, the Boat Locker and all parts thereof, together with all keys. 

3.3. In the event of the Member failing to maintain the Boat Locker to the satisfaction of the CBCHOA, the CBCHOA shall be entitled, without prejudice to any of its other rights or remedies (including a forfeiture of rights), to effect the required maintenance, repair or replacement and to recover the cost thereof from the Member upon demand and/or to charge such cost to the Member’s levy account with the CBCHOA. 

4. FORFEITURE OF RIGHTS:
4.1. The member shall immediately forfeit all of his rights in terms of this Agreement, without compensation, in the event of he or any person or entity claiming title under him, failing to comply with any of the terms and conditions stipulated in paragraphs 2, 3 and 5 of this Agreement, including any rules of conduct applicable in terms of 2.1.9.

4.2. The Member shall immediately forfeit all of his rights in terms of this Agreement, without compensation, if he for any reason be suspended as a member of the CBCHOA and/or the St. James Sporting and Marina Club.  The benefits of this Agreement shall be reinstated by the CBCHOA in the event of the reinstatement of the Member as a member of the CBCHOA and/or the St. James Sporting and Marina Club. 

4.3. Immediately upon the forfeiture of rights in terms of this paragraph, the CBCHOA shall be entitled to take back possession of the Boat Locker and to exercise its full ownership rights in respect thereof. 

5. TRANSFER OF RIGHTS:
5.1. The Member shall be entitled to sell his right of use of the Boat Locker provided that: 

5.1.1. Such sale shall be to another member of the CBCHOA; and

5.1.2. The purchaser in terms of such sale (hereinafter referred to as “the purchaser”) concludes an agreement with the CBCHOA on the same terms and conditions as this Agreement; and

5.1.3. The Member shall pay to the CBCHOA an administrative and transfer fee equivalent of 5 % (Five Percent) of the purchase price between the Member and the purchaser. 

5.2. No sale of a right of use of the Boat Locker shall be valid unless the provisions of 5.1 have been complied with and the CBCHOA has consented to such sale in terms of 2.2.1.3. 

5.3. Where the right of use has been transferred to another Member other than by way of a sale (e.g. donation; inheritance) and no purchase price has been determined, the administrative and transfer fee shall be calculated with reference to the market related value of such right as at the date of transfer. 

6. TERMINATION OF MEMBERSHIP IN THE CBCHOA:
6.1. Subject to the provisions of 6.3, the Member’s right to use the Boat Locker shall endure for only so long as he remains a member of the CBCHOA.  Accordingly, his right to use the Boat Locker in terms of this Agreement shall immediately terminate upon the termination of such membership as a result of the transfer of his erf or unit on the Estate.

6.2. The Member shall be required to transfer his rights in terms of this Agreement to the third party transferee of his erf or unit.  Where the Member does not specifically transfer his rights in terms of this Agreement to the third party transferee, such rights will revert to the CBCHOA, without compensation, upon the registration of transfer of the Member’s erf or unit. 

6.3. The CBCHOA may, in its sole discretion, upon the written request of any erstwhile member, extend the right of use of any such erstwhile member for a maximum period of 183 (One Hundred and Eighty Three) calendar days from the date of termination of membership.  Should the erstwhile member not resume his membership of the CBCHOA, by way of taking transfer of an erf or unit on the estate within the period aforesaid, the CBCHOA shall be entitled in its sole discretion to purchase the Boat Locker at a price equivalent to 50 % (Fifty Percent) of the purchase price paid therefor by the erstwhile member. 

6.4. The terms and conditions of paragraph 5 of this Agreement shall apply in regard to the sale of rights to a third party purchaser. The third party purchaser shall not be entitled to exercise any rights in respect of the Boat Locker as and until the provisions of paragraph 5 have been complied with and the third party purchaser has become a member of the CBCHOA. 

6.5. Where no purchase price is stipulated between the Member and the third party purchaser in respect of the right to use the Boat Locker, the CBCHOA shall be entitled to determine the market related value of such right as at the date of sale for the purpose of calculating the administration and transfer fee payable in terms of 5.1.3.

7. DOMICILIUM:
7.1. The parties hereby choose domicilia citandi et executandi for all purposes under this Agreement at the addresses set opposite their respective names hereunder –

7.1.1. CBCHOA:

7.1.2. Member:

Any notice to any party shall be addressed to such party at its/their domicilium aforesaid and either sent by telefax or delivered by hand.  In the case of any notice –

7.1.3. sent by telefax or by e-mail, it shall be deemed to have been received, unless the contrary is proved, on the date of the successful transmission thereof if a business day, otherwise the next following business day;

7.1.4. delivered by hand, it shall be deemed to have been received, unless the contrary is proved on the date of delivery, provided such date is a business day or otherwise on the next following business day.

7.2. Any party shall be entitled, by notice to the other, to change its/their domicilium to another address in the Republic of South Africa, provided that the changes shall only become effective 14 (Fourteen) days after service of the notice in question.

7.3. Notwithstanding anything to the contrary hereinbefore contained, a written notice or communication actually received by one of the parties from the other, including by way of telefax transmission, shall be adequate written notice or communication to such party.

8. MISCELLANEOUS LEGAL PROVISIONS:
8.1. This Agreement contains all the express provisions agreed on by the parties with regard to the subject matter hereof and the parties waive the right to rely on any alleged express provision not contained herein.

8.2. No party may rely on any representation which allegedly induced that party to enter into this agreement, unless the representation is recorded herein.

8.3. No agreement, varying, deleting from, or cancelling this Agreement and no waiver of any right under this Agreement shall be effective, unless reduced to writing and signed by or on behalf of the parties.

8.4. No relaxation by a party of any of its rights in terms of this Agreement at any time shall prejudice or be a waiver of its rights (unless it is a written waiver) and it shall be entitled to exercise its rights thereafter as if such relaxation had not taken place.

8.5. No party shall cede any of its rights or delegate or assign any of its obligations in terms of such Agreement without the prior written consent of the other parties.

8.6. This Agreement shall be governed by and construed according to the laws of the Republic of South Africa.

8.7. If any one or more of the provisions or terms of this Agreement shall be held wholly or partly invalid, illegal or unenforceable for any reason whatsoever, then those provisions or terms shall be deemed severable from the remaining covenants, agreements, provisions or terms of the Agreement and shall in no way affect the validity, legality or enforceability of the Agreement.

THUS DONE AND SIGNED AT __________________ ON THIS THE ___________ DAY OF _______________ 2007. 

AS WITNESSES:

1.
________________________







___________________________







CBCHOA

2.
________________________

AS WITNESSES:

1.
________________________







___________________________







Member

2.
________________________

* delete whichever is not applicable






